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United States Circuit Court. 


SOUTHERN DISTRICT OF NEW YORK. 





Bertiner GramopHone CoMPaNy ) 
AGAINST 


Frank Seaman. 





To THE ABOVE-NAMED DEFENDANT: 


You are hereby summoned to’ answer the com- 
plaint in this action, and to serve a copy of your 
answer on the plaintiff's attorneys within twenty days 
after the service of this summons, exclusive of the 
day of service; and, in case of your failure to appear 
or answer, judgment will be taken against you by 
default for the relief demanded in the complaint. 

Witness, the Honorable Metvitte W. Fet- 
ter, Chief Justice of the United 
States, at the Borongh of Manhat- 
[t. 8] tan in the City of New York, this 
23rd day of October, in the year one 
thousand nine hundred. 
Joux A. SHIELDs, 
Clerk. 
Carrer & Lepyarp, 
Plaintiffs’ Attorneys, 
Office and Post-oftice address, 
54 Wall Street, 
Borough of Manhattan, 
New York City. 









3 








Raymond R. Wile 
Research Library 


CIRCUIT COURT OF THE UNITED STATES 


For THE Sovrnern Disrricr or New Yore. 





Beruixer Gramornoxe Company, 
Plaintif, 
AGAINST 
Frank Seaman, 
Defendants. 





‘fhe Berliner Gramophone Company, the plaintiff in 
this action, by Carter & Ledyard, its attorneys, com- 
plains of Drank Seaman, the defendant above named, 
and for 2 cxuse of action respectfully shows to the 
Court on information and belief : 


Fimsr. That the plaintiff the Berliner Gramophone * 


Company is a corporation duly incorporated under the 
laws of the State of Virginia, and is a citizen of said 
State, having its principal place of business in the 
City of Roanoke, in said State of Virginia, aud that the 
defendant Frank Seaman is a citizen of the State of 
New York, residing in the City of Yonkers in said 
State. 


Seconp. That on or about the 10th day of October, 
1896, the plaintiff being in exclusive control in the 
United States of America of the inventions of Emile 
Berliner, Esq., made, and to be made, relating to the 
Gramophone, and certain Letters Patent of 
the United States, issued and to be issued 
therefor, caused to be made and executed by 
its duly authorized officers a certain contract 
or agreement, bearing date the said 10th day of Octo- 
ber, 1896, with the defendant, which agreement the 
sxid defendant also duly executed, by which agree- 
aient the plaintiff therein, as the licensor, for a valu- 
able consideration therein set forth, granted to the 
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defendant, therein described as the licensee, the exclu- 
sive license to buy, sell and deal in, throughout the 
United States of America, (except in the District of 
Columbia) gramophones and gramophone goods em- 
hodying the said inventions, and all improvements 
therein that might come into the licensor’s control 
(except recording apparatus) for a period of fifteen 
years from the date of said agreement. That in and 
by the said agreement the said defendant, designated 
as the licensee, covenanted as a minimum guaranty of 
purchases that he would order und purchase from the 
plaintiff, gramophones and gramophone goods to the 
monthly amount stated in said agreement, which 
amount, after the month of January, 1898, was there- 
by agreed to be for each and every calendar mouth the 
sum of Ten Thousand Dollars, said sum being limited 
to represent the manufacturing costs of said gramo- 
phones and gramophone goods, and being exclusive of a 
margin of forty per cent. of the manufacturing cost, 
which was to represent the profit of the plaintiff in 
such gramophones and gramophone goods, and also to 
be exclusive of all royalties which the plaintiff, as 
licensor might be called upon to pay. That under 
said agreement the minimum monthly profit, payable 
by the defendant, after the month of January, 1898, 
and until the expiration of said agreement, was the 
sum of Four Thousand Dollars. 

That in and by the said agreement the said 
defendant covenanted to use his best efforts to promote 
the gramophone business in the United States, and to 
advertise gramophones and gramophone goods _promi- 
nently and freely as “ Berliner” gratoophones and 
“ Berliner” gramophone goods, and further covenanted 
not to manufacture, buy, sell or use gramophones or 
gramophone goods, or any parts thereof, or any other 
talking machines or parts thereof, except such as he 
should buy from the said plaintiff. 

That acopy of the said contract, containing the cove- 
nants above alleged as well as others, is hereto 
annexed and marked “ Exhibit A and made a part of 





this complaint. 
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Tarp. That the gramophone which is manufact- 
ured under the aforesaid patents, is a species of talk- 
ing machine by which the human voice and musical 
and other sounds are reproduced by the use of a circular 
revolving disk made of hard rubber or similar sub- 
stance, upon which disk certain sound waves have 
been stamped. These disks are known as “records” 
and are prepared by being stamped from a copper die 
termed a “matrix.” All genuine “records” are 
stamped with the name “ E. Berliner,” and the word 
“Gramophone,” the dates of the Berliner patents, the 
name of the song or recitation and the catalogue 
number, 


Fourrs. That under the provisions of the said 
agreement the defendant occupied a position of 
* peculiar responsibility and trust in reference to the 
plaintiff and its business. The defendant was the sole 
agent in the whole of the United States (except 
the District of Columbia), for the sale of the 
gramophones and gramophone goods manufactured 
by the plaintiff, and the plaintiff could not itself 
vend its said gramophones or gramophone goods to 
the public or come in contact with the public in any 
way in respect to such sales, but was in all such re- 
spects solely bound to rely upon the said defendant. 

That the defendant was bound under his said agree- 
ment to use his best efforts to expand and push the 
sale of the gramophones and gramoplione goods manu- 
.factured by the plaintiff in every legitimate way, and 
could not, either directly or indirectly in any way en- 
gage in any rival business or in assisting in the manu- 
facture, distribution or sale of any machines similar 
in any respect to the gramophone, or inthe manu- 
facture, distribution or sale of any talking machines 
whatever. 

That the defendant could not, without a breach of 
the said agreement, take part in the promotion of any 
business, whether conducted by individuals or by a 
corporation, which in any way infringed upon the pat- 
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5 
ents held by the plaintiff and referred to in the afore- 
said agreement. 


Fiera. That after the execution and delivery of the 
said agreement the plaintiff and defendant entered 
upon the performance of their respective covenants 
thereunder, and the - plaintiff began to receive orders 
from the defendant for gramophones aud gramophone 
goods and records. That these orders were always 
promptly filled by the plaintiff, and the plaintiff de- 
livered the goods ordered to the persons to whom 
plaintiff was directed by defendant to deliver the 
same. That the plaintiff continued to receive such 
orders until the autumn of 1899, and that the 
last order which plaintiff received from the 
defendant for gramophones was dated October 
2d, 1899. That since said date the defendant has 
failed to send any order to the plaintiff for gramo- 
phones, except that on January 23d, 1900, defendant 
ordered from the plaintiff twenty-five hundred com- 
plete gramophones, but on January 27th, 1900, can- 
celed the said order. 

That the plaintiff has at all times since the making 
of said agreement and until the 26th day of July, 1900, 
hereinafter mentioned, fully performed each and every 
covenant and stipulation in said agreement contained 
on its part to be kept and performed, but that the de- 
fendant has repeatedly failed and refused to perform 
the covenants and stipulations thereof to be performed 
by him, as hereinafter more particularly set forth. 


Sixes. Thatin and by the said agreement of Octo- 


ber 10th, 1896, the said Frank Seaman was authorized 


to cause to be incorporated and organized under the 
laws of the State of New York, or of any other State, 
a corporation with such powers and capital as the 
plaintiff might in writing approve, and it was therein 
provided that after such approval the defendant might 
assign to the said corporation or corporations all 
rights granted to the defendant by the 
provided that the said corporation or corporations 
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should assume and undertake the performance of the 
covenants to be performed by the said defendaut. 

That in pursuance of the said permission coutained 
in said agreement, and in the month of October, 1896, 
the said defendant caused to be organized under 
the laws of the State of New York a cor- 
poration known as the National Gramophove 
Company, for the purpose of taking over the said 
coutract between himself and the plaintiff, but that the 
plaintiff never gave its approval to the organization of 
the said National Gramophone Company, and never as- 
sented to any transfer by the said defendant to said 
company of the aforesaid agreement. That the de- 
fendant Frank Seaman controlled all the stock of the 
said National Gramophone Company, and said com- 
pany had its offices in the same building with whe said 
defendant, at 874 Broadway, New York City, and said 
company was wholly managed and controlled by the 
said defendant, who continued to manage and control 
the same until June, 1899, when the said company was 
dissolved. 

That the said corporation was organized with a capi- 
tal stock of fifty thousand dollars composed of five 
hundred shares of one hundred dollars each, all of 
which, with the exception of two shares was sub- 
scribed for by the defendant. That the capital of said 
corporation was thereafter increased to two hundred 
thousand dollars. That the defendant was at all times 
a director or officer in the said corporation and sup- 
plied the major part of the capital used by said cor- 
poration, and was the directing and controlling spirit 
in said corporation. That the defendant used this cor- 
poration as his agent to advertise the gramophone and 
gramophone goods of the plaintilf, and to receive the 
same from the plaintiff and sell-the same to the public. 

That there was nc advertising, or almost no ad- 
vertising of the gramophone and gramophone 
goods of the plaintiff by the defendant, 
except through the instrumentality of the said 
National Gramophone Company, and that there 
was no substantial attempt rade by the defendant to 
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carry out his contract with the plaintiff to advertise the 
plaintiff's gramophones and gramophone goods except 
through the instrumentality of the National Gramo- 
phone Company and its successor, the National Gram- 
ophone Corporation, of New York, being the corpo- 
yation next hereinafter mentioned. 


Seventu. That thereafter, andin March, 1899, the 
defendant caused to be organized under the laws of 
the State of New York, another corporation, with a capi- 
tal of eight hundred thousand dollars, under the name of 
“National Gramophone Corporation, of New York.” 
That this corporation was formed, among other things, 
to manufacture, sell, lease, operate and deal in talking 
machines, ete., aud particularly the instrament com- 
monly known as and called the gramophone, and all 
rights, inventions, attachments, devices and appliances 
appertaining to, useful in, or connected therewith. 

‘That the instruments manufactured by the plaintiff 
were the only instruments then or now known in the 
United States as “gramophones.” That the persons 
named in the certificate of incorporation of the said 
Company as directors for the first year, and as sub- 
scribers to the capital stock, were persons having no 
substantial interest in said corporation. That the 
total amount of their subscriptions to the said capital 
stock, as appears from said certificate of incorporation, 
only amounted to fourteen shares, and that the said 
incorporators were induced by the defendant to become 
incorporators and subscribe to the capital stock in order 
that defendant’s name might not appear as an incor- 
porator, but that the defendant was the person having 
the chief pecuniary interest in the said company at the 
time of its incorporation as aforesaid. That the said 
defendant became the principal stockholder of the said 
National Gramophone Corporation of New York, and 
became its treasurer, and remained its treasurer until 
the latter part of May, 1900. That this corporation 
was in fact organized for the purpose of taking over 
the id corporn- 
tiou known as the Natioual Gramophone Company, 








s, business and good-will of the 
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and did in fact take over such assets, business and 
good-will, and the said National Gramophone Com- 
pany was thereafter and in the month of June, 1899, 
duly dissolved ; and, after the dissolution of said Na- 
tional Gramophone Company, the said National Gram- 
ophone Corporation of New York continued to doa 
business similar to that which had theretofore been 
transacted by the said National Gramophone Company, 
and in particular was used by the said defendant as a 
means for receiving and selling to the public the 
gramophones and gramophone goods ordered by him 
from the plaintiff under his said contract, and the said 
last-named corporation was also used by the defendant 
as his ageut for causing to be published all such ad- 
yertisements for gramophones and gramophone goods 
as defendant desired to publish. 





Ercutn, That the said plaintiff never recognized 
in any way the said National Gramophone 
Corporation of New York as having any rights 
under the contract between it and the defend- 
ant. The defendant purchased gramophones, gramo- 
phone supplies and records from the plaintiff and turned 
them over to the National Gramophone Corporation of 
‘New York, who sold the same to the trade. 


Niytu. That after the said agreement of October 
10th, 1896, had been in force for some time, it became 
evident that the business of manufacturing gramo- 
phones and gramophone goods and selling the same to 
the public was a very profitable one, and was destined 
to become infinitely more profitable, if the same were 
properly pushed, and that any person who should 
control said business for his own benefit would be 
enabled to make large sums of money from such busi- 
ness. 

That, as plaintiff is informed and believes, the de- 
fendant thereupon determined to take advantage of 
the powerful and controlling position which he ocer- 
pied in reference to the plaintiff's business under the 
aforesaid agreement of October 10th, 1896, and 
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secretly and without the knowledge of the plaintiff 
began to take au interest in a rival talking machine 
called a ‘zonophone,” as hereinafter set forth, and 
thereafter used his best efforts to promote the sale of 
said rival machine, instead of using his best endeavors 
to promote the business of the plaintiff, in selling its 
granophones and gramophone goods. " 





TextH. That in pursuance of the said determination 
of this defendant, and on or about the 26th 
day of January, 1898, the said defendant 
caused to be organized, or shortly after 
its organization became largely interested in, 
a corporation formed under the laws of the State of 
New York, and known as the “ Universal Talking Ma- 
chine Company.” That this last-named corporation 
was organized for the purpose, amoung other things, of 
manufacturing, buying, owning and selling coin-actu- 
ated, and other automatic devices, and machines for re- 
producing musical and other sounds, and for owning, 
holding and controlling inventions and discoveries and 
patents issued and to be issued for and upon such ma- 
chines, processes and inventions. That the offices of 
the said last-named corporation were in the same 
building as those of the defendant, and that defendant 
was the leading spirit in its affairs and controlled its 
management and operation. 


Exeveyra. That shortly after the incorporation of 
the said last-named company it commenced to manu- 
facture, advertise widely, and sell to the public a talk- 


ing machine called the “zonophone,” substantially 


like the gramophone constructed by the plaintiff under 
its Letters Patent. Said so-called “ zonophone ” cou- 
stituted an infringement on such Letters Patent of the 
plaintiff. That all these acts of the defendant were 
done at first without the knowledge, and subsequently 
against the protest of this plaintiff, but, notwithstand- 
ing snch protest often repeated, the same were perse- 
yered in by the defendant. 
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‘That this defendant, in the autumn of 1899, in violation 
of his duty to the plaintiff, endeavored, and since that 
time has on numerous occasions endeavored, to cause 
the pluiutiff to agree to purchase the talking machines 
or “zonophones” made by the said Universal Talking 
Machine Company, for the purpose of filling orders 
which the defendant desired to give the plaintiff for 
such talking machines. That these efforts on the part 
of the defendant to induce the plaintiff to purchase 
said talking machines were made by the defendant 
well knowing that the effect of sueff a purchase by the 
plaintiff of such talking machines, and the sale thereof 
to the defendant, might be held to constitute an im- 
plied license from the plaintiff to the said Universal 
Talking Machine Company to menufacture and sell 
such talking machines or “ zonophones.” That at the 
time of making such efforts the defendant well knew 
that such talking machines or zonophones were an in- 
fringement upon the patents controlled by the plaint- 
iff, and whereunder he, the said defendant, was a 
licensee. 


Twetrru. That the plaintiff declined, in the autumn 
of 1899, and at all times since then has declined, to 
purchase from the Universal Talking Machine Com- 
pany any of its said “ zonophones,” and this plaintiff has 
caused to be commenced in its name suits against the 
said Universal Talking Machine Company based upon 
the alleged infringement by said company of the pat- 
ents controlled by this plaintiff. That for some time 
after the Universal Talking Machine Company was 
first incorporated, it was unable to mauufacture the 
dises or “records” without which the machines 
manufactured by it could not be used. That 
for a certain period the defendant sold 
to the said corporation disks or “records” 
manufactured by the plaintiff, and which the defendant 
knew were to be used on the infringing machines man- 
ufactured by the said Universal Talking Machine Com- 
pany. That the making of the sales aforesaid was 
wholly unkuown to this plaintiff until late in the year 
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1899, or early in the year 1900, at which time the said 
defeudant had given up ordering gramophoues from the 
plaintiff, but was ordering from the plaintiff only 
“yecords,” and the plaintiff, thereupon, having satisfact- 
ory evidence in its possession that such “ records” were 
being ordered solely for the purpose of being sold by 
this defendant to the Universal Talking Machine 
Company, refrained from honoring the orders of the 
defendant for such “ records.” That all of these acts of 
the said defendant inselling the “ records” manufactured 
by the plaintiff to the Universal Talking Machine Com- 
pany, and in attempting to obtain from this plaintiff 
further supplies of “ records” to be used on the said ma- 
chines of the said Talking Machine Company, were a 
distinct and willful violation of the said agreement be- 
tween this plaintiff and the defendant. That in the 
spring of 1900, the said defendaut caused to be man- 
ufactured and sold by the said Universal Talking 
Machine Company records which were imitations of 
those manufactured by the plaintiff, and caused 
the records manufactured by the plaintiff to be coun- 
terfeited, all of which acts of the said defend- 
ant were done without the knowledge or con- 
sent of the plaintiff. That early in the year 1898; 
the defendant, stating that he wished to place him- 
self in a position where he might be independent of 
the plaintiff m all branches of business, should 
he desire at any time to do so, secretly aud without 
the knowledge of the plaintiff, caused records and 
matrices to be made, all in violation of his said agree- 
ment with the plaintiff. 


‘TuiaTeestH. That further to injure and destroy the 
business of the plaintiff, which he was bound to pro- 
mote, and in violation of his said agreement, the de- 
fendant has connived at and permitted the acts in this 
paragraph of the complaint hereinafter set forth, That 
prior to the month of May, 1900, there was pending in 
the Cireuit Court of the United States for the South- 
ern District of New York, a certain suit wherein the 
American Graphophone Company was plaintiff aud 
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Frank Seaman—namely, this defendant—and the said 
National Gramophone Company were defendants. 
That said American Graphophone Company was a 
competing company, dealing in talking machines dif- 
ferent from those manufactured by the plain and 
producing sounds by methods different from those 
used by the plaintiff. That the object of this suit was 
to obtain an injunction restraining the said defendant 
company from manufacturing or selling the gramo- 
phones aud gramophone goods which it had been re- 
ceiving from the Berliner Gramophone Company 
through the defendant Frank Seaman. That in this 





suit Frank Seaman was represented by attorneys em-' 


ployed by the Berliner Gramophone Company, but 
that the defendant corporation the National Gramo- 
phone Company was represented by Waldo G. Morse, 
Esq., who was the personal counsel of the said Frank 
Seaman, That this employment of Waldo G. Morse 
was against the express wish of plaintiff, but it was in- 
sisted on by defendant. 

That on or about the 5th day of May, 1900, the said 
Waldo G. Morse, on behalf of the National Gramo- 
phone Company, consented to the entry of a final de- 
cree in the said suit so far as the said National Gramo- 
phone Company was concerned, adjudging that the 
National Gramophone Company had infringed upon 
the letters patent owned by the American Grapho- 
phone Company, and had violated the alleged exclusive 
rights of the said company under said letters patent, 
by making or causing to be made and selling, or caus- 
ing to be sold certain machines or apparatus for re- 
cording and for reproducing speech and other sounds, 
such machines being commonly known as gramo- 
phones, and being the machines which were manu- 
factured by this plaintiff. That such decree was not 
entered upon any proofs adduced in suid suit, but 
solely upon consent, and was entered secretly and 
without the knowledge of the attorneys who appeared 
of record for rank Seaman for the purpose of repre- 
senting the interests of the Berliner Gramophone 
Company in said suit. That shortly after the entry of 
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such decree this defendant the said Frank Seaman, 
through his said corporations, the National Gramo- 
phoue Corporation of New York and the Universal 
‘Talking Machine Company, caused to be advertised 
extensively in papers and magazines in the United 
States, and through civeular letters to the trade, the 
alleged fact that the machine formerly known as the 
gramophone was an infringement of the grapho- 
phone patents, and that the gramophones had 
been accordingly abandoned, and a new machine 
known as the “zonophone,” which was the machine 
which the Universal Talking Machine Company 
had been for some time past manufacturing and selling 
under the name zonophone, had replaced the gramo- 
phone, and was to be hereafter exclusively placed on 
the market in the place and stead of the gramophone. 








Fovurrreytu. That further to injure and destroy the 
business of the plaintiff, which he was bound to pro- 
mote, and in violation of his said agreement, the de- 
fendant, in the month of June, 1900, to injure the 
plaintiff and to prevent the plaintiff from carrying on 
any further its business of manufacturing and selling 
gramophones and gramophone goods to the public 
under the said agreement of October 10th, 1896, in- 
stituted a suit in equity in the Cireuit Court of the 
United States forthe Western District of Virginia, 
wherein he was the sole complainant, and the Berliner 
Gramophone Company, being this plaintiff, was the 
sole defendant, and wherein upon allegations which 
were untrue in many and substantial particulars, he, 
the said Frank Seaman, obtained ex parte a prelimi- 
nary injunction restraining the Berliner Gramophone 
Company from selling its gramophones or gramophone 
goods to any person or persons other than to him, the 
said Frank Seaman. The s ‘y injunction 
is still in force, notwithstanding all efforts that have 
been made by the Bevliner G mipany to 
i id 
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ing been had upon said application, but no decision 
having vet been rendered in respect thereto. 

That at the time that the said defendant Frank Sea- 
man, as complainant in the said suit in Virginia, ob- 
tained the said preliminary injunction restraining the 
Berliner Gramophone Company as aforesaid, the said 
Frank Seaman had on repeated occasions violated in 
many essential particulars the covenants on his part 
contained in the said agreement of October 10th, 1896, 
and was not entitled, either in law or in equity, to 
enforce the said agreement, or any part thereof, for his 
benefit. 


Firreesti, That one of the chief and most impor- 
tant covenants on the part of tho defendant in the said 
agreement of October 10th, 1896, was that the defend- 
ant, the licensee, should use his best efforts to promote 
the gramophone business in the United States, and 
would advertise gramophones and gramophone goods 
prominently and freely as “ Berliner” gramophones 
and “ Berliner” gramophone goods. That for more 
than two years last past the defendant has failed in 
many and conspicuous instances to use his best efforts 
to promote the gramophone business of the plaintiff 
in the United States ; but, on the contrary, has abused 
the trust and confidence placed in him by the plaintiff, 
and has used his position as the sole selling agent of 
the plaintiff to neglect the plaintiff's interests, and has 
become interested in, and has pushed the interests of 
rival talking machines similar to the gramophone, 
in which rival machines he, the said defendant, 
had a pecuniary interest. That since the month of 


“December, 1897, the defendant has failed to prominently 


and freely advertise the gramophones and gramophone 
goods of the plaintiff, and has omitted the word “ Ber- 
liner” from all or nearly all of the advertisements which 
he has published in newspapers und periodi 








covenant, has advertised another talking machine des- 


ignated as the “ Zonophone : uproyed Gramophone,” 
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instead of advertising the “ Berliner Gramophone ” 
and “ Berliner Gramophone Goods,” in accordance 
with the terms of his said agreement. 


Srxreenra. This plaintiff charges that the said de- 
fendant has organized the three said corporations 
hereinbefore set forth— to wit, the National Gramo- 
phone Company, the National Gramophone Corpora- 
tion of New York, and the Universal Talking Machine 
Company to serve as a cloxk, and to enable him to di- 
vert from the plaintiff and obtain for his own exclusive 
benefit the valuable business of the plaintiff, which 
otherwise would have resulted from the manufacture 
and sale of its gramophones and gramophoue goods. 

That if the said defendant had fully and completely 
carried out his said agreement with the plaintiff, the 
plaintiff would, during said agreenfent, have continued 
to enjoy large profits from the sale of its gramophones 
and gramophone goods, and would, at the termination 
of said agreement, have been in a position to take over 
and successfully establish a profitable business in such 
gramophones aud gramophone goods, all of which has 
been rendered impossible by reason of the various acts 
of the defendant hereinbefore set forth. 


SevENTEENTH. That thereafter, and inconsequence of 
the repeated violations by the said defendant of his 
said agreement with the plaintiff, the plaintiff, by reso- 
lution of its Board of Directors, declared all the rights 
of the said defendant under the said contract of Oc- 
tober 10th, 1896, to be absolutely ended. That notice 
of the action of the said board of directors of the 
plaintiff was personally given to the said defendant on 
the 26th day of July, 1900. 


Eicarrexts. That the plaintiff charges that the de- 
fendant has broken the said agreement of October LOth. 
1896, in the following, amoug other, particulars : 

I. That the defendaut has not from October 2d, 
1899, to the date of the ¢ u 
on the 26th of July, 1900, 
gramophone goods to the minimum value of 
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sand dollars at manufacturing cost during each and 
every calendar month. 

2. That the defendant has not used his best efforts 
to promote the gramophone business, but, on the con- 
trary, has constantly endeavored to injure said business 
by combining with the National Gramophone Com- 
pany, the National Gramophone Corporation of New 
York and the Universal Talking Machine Company in 
placing upon the market and promoting the sale of the 
“zonophone,” a machine which infringes the gram- 
ophone. That instead of promoting the gramophone 
business, the defendant has done all in his power to 
promote the manufacture and sale of a machine made 
by a rival company. 

8. That the defendant has endeavored to compel 
the Berliner Gramophone Company to purchase from 
the Universal Talking Machine Company machines 
called “ zonophones,” which were an infringement of 
the gramophone. 

4. That the defendant has organized the National 
Gramophone Company and the National Gramophone 
Corporation of New York without the consent of this 
plaintiff, and through his control of these companies 
as his distributing and advertising agents, the defend- 
ant has attempeed to drive the gramophone from the 
market and substitute the zonophone for it. 

5. That the defendant has caused to be organized 
and controlled the Universal Talking Machine Com- 
pany, which manufactures the infringing machine, 
named the “ zonophone.” 

6. That the defendant has not advertised gramo- 
phones and gramophone goods prominently and freely 
as “ Berliner” gramophoues and “ Berliner” gramo- 
hone govds, but on the contrary, has systematically 
suppressed the name “ Berliner” in his advertise- 
ments, and in those of the National Gramophone Com- 
pany and National Gramophone Corporation of New 
York, andin said advertisements he has substituted 
the name of “zonophone” instead of the word 
“ gramophous,” and ha tisedl that the gramo- 
phone had been withdr 1 the zonophone sub- 
stituted in its place. 
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7. That the defendant has caused marks and labels 
placed by the Berliner Gramophone Company upon its 
gramophone goods to be detached and effaced. 

8. That the defendant on numerous occasions has 
declared that he intended to place himself in a 
position to be independent of the BeAliics Gramo- 
alone Company. 

. That the defendant, through his control of the 
iisaces Gramophone Corporation of New York, per- 
mitted or caused a consent decree to be entered against 
the National Gramophone Company in the suit insti- 
tuted by the American Graphophone Company against 
the National Gramophone Company and Frank Seaman 
(this defendant), which suit was brought to restrain 
the sule of gramophones, which were alleged to be an 
infringement of the graphophone, the effect of which 
decree was to adjudge that the gramophones manu- 
factured by the plaintiff coustituted an infringement 
of the patents controlled by the American Grapho- 
phone Company. 

10. That the defendant secretly and without the 
knowledge of the plaintiff, in the year 1898, manu- 
factured ¢ or caused to be manufactured gramophone 
records, for the purpose of rendering defendant inde- 
pendent of plaintiff in the matter of records. 

11, That the defendaat, throngh the Universal Talk- 
ing Machine Company, has produced matrices from 
gramophone commercial records, pressed records there- 
from, aud is now selling said records at the Universal 
Talking Machine Company's store in New York City, 
all without the consent of the plaintiff. 

1z. That, although the plaintiff has rmally 
demanded of the defendant that he exhibit his 
books of ecconnt to it, in order to determine 
whether he, the defendant, had complied with his 
contract of October 10th, 1896, relating to adver- 
aid defendant has refused to comply with 
plaintifl’s request, and has never at any time exLibited 
to the plaintiff the proper books of account which 
would cnable the plaintiff to determine whether such 
ine has in ci 
18, That the defendant has + 
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has, toa large extent, broken'up the business of the 
plaintiff. 

14. That the defendant has violated the said agree- 
ment in other substantial particulars, which the plain- 
tiff expects to prove upon the trial of this cause. 

That by reason of the premises the plaintiff has 
suffered damage in an amount not less than the sum of 
two hundred thousand dollars. 

Wherefore the plaintiff demands judgment against 
the said defendant in the sum of two hundred thousand 
dollars with interest thereon from the 26th day of July, 
1900, together with the costs of this action. 

Carrer & Lepyarp, 
Attorneys for Plaintiff, 
Office and Post-office address, 
54 Wall Street, 
Borough of Manhattan, 
New York City. 





Srate or New York,? .. . 
County of New York, § iis 

‘THomas S. Parvin, being duly sworn, deposes and 
says that he is the president of the Berliner Gramo- 
phone Company, the plaintiff named in the foregoing 
complaint ; that he has read the said complaint and 
knows the contents thereof, and that the same is true 
to his own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and 
that as to those matters he believes it to be true; that 
the grounds of deponent’s belief as to all matters not 
stated upon his knowledge are statements made to him 
by other officers of the plaintiff, and by an inspection 
of letters and other documents received by the plaintiff 
aud in his possession; that the reason why this verifi- 
cation is not made by the plaiutiff is that the plaintiff 
is a corporation. 

Tuos. 8S. Parviy. 

Sworn to before me this 23d ) 


day of October, 1900. 5 
Watrer I’. Taytor, 
(Notarial Seal. Notary Public, 


x. 
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“ Exhibit A.” 


THIS AGREEMENT, made the tenth day of Octo- 
ber, A. D, one thousand eight hundred and uinety-six 
(1896), between the Bertixser GraworpHoxe Compayy, 
a corporation of the State of Virginia ‘hereinafter 
called the “Licensor”), party of the first part, and 
Frank Seaman, of New York City (hereinafter called 
the “ Licensee”), party of the second part, witnesseth 
that : 

Wuerras, the Licensor exclusively controls, in the 
United States of America, the inventions of Emile 
Berliner, Esq., made and to be made, relating to the 
Gramophone, and the Letters Patent of the United 
States, issued and to be issued therefor (including the 
following patents, viz.; No. 372,786, dated 8 Novem- 
ber, 1887, for a Gramophone; No. 382,790, dated 15 
May, 1888, for a Process of Producing Records of 
Sound ; No. 534,543, dated 19 February, 1895, for a 
Gramophone; and No. 548,623, dated 29 October, 
1895, for an Improvement in Sound Records and 
Methods of Making same): and the Licensee desires 
to buy, sell and deal in Gramophones and gramophone 
goods (except recording apparatus) as hereinafter set 
forth: 

NOW THEREFORE, IN CONSIDERATION as well of the sum 
of One Dollar, paid by the Licensee to the Licensor, 
the receipt of which is hereby acknowledged, as of the 
sums of money hereafter to be paid as hereinafter 
described, and of the covenants on the part of the 
Licensee hereinafter contained, and subject to the 
terms of all the covenants hereinafter contaived, the 
Licensor hereby grants to the Licensee the ex- 
elusive liceuse to buy, sell and deal in, thr 
ont the United States of Ame 
the District of Columbia) gramophones and gramo- 
phone goods embodying the said 
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20 
period of fifteen years from the date of this agree- 
meut : 

And, for the cansiderations aforesaid, the Licensor 
coveuants to and with the Licensee that : 

1. As long as, during the period aforesaid, the 
Licensee punctually performs his covenants hereinafter 
contained, the Licensor shall sell exclusively to the 
Licensee the gramophones and gramophone goods 
aforesaid, in the territory hereinbefore allotted to the 
Licensee, at the prices and on the terms hereinafter 
stated ; aud shall not sell or deliver any of the gramo- 
phones and gramophone goods aforesaid in the ter- 
ritory aforesaid to any other person or corporation, 
except to officers, directors and stockholders of the 
Licensor—and in that case only in reasonable quan- 
tities, for their own use and to be given away by them, 
but not to be sold for profit : 

2, The gramophones and gramophone goods so to 
be sold by the Licensor to the Licensee shall conform 
to samples heretofore submitted by the Licensor and 
approved by the Licensee and such other samples as 
the Licensee may hereafter approve or may himself 
make and give to the Licensor with working drawings, 
patterns, cost-sheets and all other information neces- 
sary for the manufacture of gramophones and gramo- 
phone goods according to said samples—provided 
that the Licensee shall make no sample discs or 
records : 

3. As long as, during the period aforesaid, the 
Licensee punctually performs his covenants herein- 
after contained, the Licensor shall fill, with 
reasonable promptness and despatch, all orders of 
the Licensee for gramophones and gramophone goods 
by delivering f. 0. b. cars or other means of transporta- 
tion designated by the Licensee at the place of manu~ 
facture, gramophones and gramophone goods as or- 
dered, in good working and marketable condition ac- 
cording to samples. Provi That the Licensor shall 
be allowed sufficient time to manufacture the said 
gramophones and gramophone goods after the receipt 
of orders, and that, if for any unavoidable cause, such 
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as fire, flood, strikes of workmen, litigation or failure 
of facilities for transportation, delay occurs in filling 
the said orders, the delay shall not be deemed a breach 
of covenant, but the Licensee shall receive on the time 
limits of his minimum guaranty of purchases, as here- 
inafter set forth, an extension for a period equal to the 
period of the said delay. And provided further, That, 
as long as, by reason of any litigation growing out of a 
contract heretofore made between the said Berliner 
Gramophone Company and Messrs. Tate and Jones, 
the Licensor is actually prevented from selling to the 
Licensee and the Licensee is actually prevented from 
dealing in gramophones and gramophone goods within 
the New England States, there shall be a reduction of 
12 per cent. in the Licensee’s minimum guaranty of 
advertising, and in the Licensee’s minimum guaranty 
of purchases, as hereinafter set forth ; and the Licen- 
sor shall be permitted to sell under the contract with 
Tate and Jones. And provided further, That the 
Licensor shall be permitted to sell gramophones and 
gramophone goods under a contract heretofore made 
between the said Berliner Gramophone Company and 
Edward J. Nellis, as long as the said contract shall be 
in force, but the said Licensee shall cause the said 
contract to be canceled without unnecessary delay ; 

4. If the Licensor makes default and fails to fill, with 
reasonable promptness and despatch as hereinbefore 
covenanted, any of the orders of the Licensee, the 
Licensee may, after notification in writing of his in- 
tention to the Licehsor, supply in the manner and on 
the terms hereinafter stated in Section 8 of this agree- 
ment, the gramophones, gramophone goods and parts 
for the repair thereof necessary to fill the orders so de- 
faulted by the Licensor. 

5. Licensor shall, for the prices and on the terms 
hereinafter stated, furnish to the Licensee parts for 
the repair of gramophones and gramophone goods in 
so far as the Licensor can furnish the said parts with- 
out interfering with its filling the regular orders of the 
Licensee for gramophones and gramo e goods. 
Provided that, if required by the Licensor, the parts 
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to be replaced by the parts thus furnished shall be sur- 
rendered to the Licensor or their loss shall be satis- 
factorily accounted for. 

6. The Licensor shall defend at its own cost and ex- 
pense, whenever requested by the Licensee, all actions 
aud suits involving the validity of any of the patents 
hereinbefore meutioned, or of any other patents which 
may be issued for improvements in the said inventions 
and may become subject to this agreement. 

7. The Licensor shall forward immediately to the 
Licensee all mail of whatever kind or nature which has 
to do with the selling of goods within the territory 
aforesaid during the life of this agreement—except in 
so far as the said mail should, under contracts with the 
United States Gramophone Company, be forwarded to 
that Company. 

8. The Licensee shall have the privilege of supply- 
ing by contract to the Licensor gramophones and 
gramophone goods and parts for the repair thereof to 
fill the orders of the Licensee; provided that the said 
gramophones, gramophoue goods and parts for the re~ 
pair thereof shall be equal in quality to those supplied 
by the Licensor, and provided, also, That the Licensee 
shall furnish the said gramophones, gramophone goods 
and parts for the repair thereof at, at least, 5 per cent. 
less than the cost at which the Licensor can manu- 
facture them or procure them elsewhere, and that avy 
loss or delay resulting from their not proving satis- 
factory or not being delivered on time shall be deemed 
to be the fault of the Licensee. But the manufacture 
of gramophones, gramophone goods and parts for the 
repair thereof, if undertaken by the Licensee, shall be 
subject to the restrictions of all contracts with the 
United States Gramophone Company and Emile Ber- 
liner, and under no circumstances shall the Licensee 
manufacture dises or records. 

9. The Licensee may cause to be incorporated and 
ized, under the laws of the State of New York or 
ation or corporations with 
lcapital as the Licensor may iu writ- 
ifter such approval the Licensee may 
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23 
assign to the said corporation or corporations all the 
rights hereby granted by the Licensor, provided That 
the said corporation or corporations shall assume and 
undertake the performange of the covenants to be per- 
formed by the Licensee hereunder, whereupon all lia- 
bility on the part of the Licensee for the future per- 
formance of the said covenants shall cease, but the Li- 
censee shall not be relieved from his liability for pre- 
yions breaches of the said covenants ; 

And in consideration of the heense and covenants by 
the Licensor hereinbefore contained, the Licensee does 
hsesby: covenant to and with the Licensor as follows, 
viz. 

10. For all gramophones, gramophone goods and 
parts for the repair thereof ordered by the Licensee, 
the Licensee shall, within ten days after their delivery, 
f. 0. b. cars or other means of transportation designated 
by the Licensee at the place of their manufacture, pay 
in full without discount, and shall in any event take 
and pay for all goods ordered; and if at any time or 
from time to time the Licensor shall in writing request 
payment on delivery, the Licensee shall pay the Licen- 
sor according to the Licensor’s request. 

11. As a minimum guaranty of purchases, the 
Licensee shall order and purchase from the Licensor, 
according to samples already approved by the Licensee, 
and such as may hereafter be established as herein- 
before covenanted, and at prices to be fixed as herein- 
after mutually covenauted, gramophones and gramo- 
phone goods amounting at manufacturing cost to the 
aggregate amounts following (which amounts in every 
instance are understood to mean not the prices but 
merely the manufacturing cost of the said gramo- 
phones and gramophone goods, exclusive of the 40 per 
cent. margin hereinafter mentioned and all royalty), 
viz.: during the month of September, 1896, 5 
during the mouth of October, 1896, 
ing the month of November, 
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1897, after the month of January, 36,666.67; during 
the month of January, 1898, 36,666.67, aud thereafter, 
until the expiration of the peviod of fifteen years first 
hereinbefore mentioned, during each and every calendar 
month, $10,000—provided, That any excess of pur- 
chases in any one month over and above the minimum 
guaranty fixed in this section tor that month shall be 
applied thereafter, at the option of the Licensee, 
toward the fulfillment of the minimum guaranty for 
any subsequent month during the year then. current, 
dating the year from the first day of February last 
preceding ; and provided, further, That parts ordered 
by the Licensee for the repair of gramophones and 
gramophone goods, and on which the Licensor is not 
required to pay royalty, shall not be counted toward 
the fulfillment of the Licensee's minimum guaranty. 

12. The Licensee shall use his best efforts to pro- 
mote the gramophone business in the United States, 
and shall advertise gramophones and gramophone 
goods prominently and freely as “ Berliner” gramo- 
phones and “ Berliner” gramophone goods; and shall 
expend immediately, and, in any event, not later than 
15th March, 1897, for that purpose, the sum of at least 
$10,000 at lowest current publishers’ prices to ad- 
vertisers. 

13. The Licensee shall not manufacture, buy, sell or 
use gramophones or gramophone goods, or any parts 
thereof, or any other talking machine or parts thereof 
except such as he buys from the Licensor. 

14, The Licensee shall see that all gramophones 
and gramophone goods sold by him bear serial num- 
bers when the Licensor affixes serial numbers; and 
shall keep a record of all gramophones and 
gramophone goods sold by him, showing distinetly 
such serial number, and the purchaser of every article 
sold, and shall at all times exhibit the said record to 
the Licensor when requested ; 

15. The Licensee, hereby admitti 
the validity of the Letters Patent hereinbefore men- 
tioned, shall not dispute or contest them, aud shall not 
make use of any other uame than that of Emile Berliner 
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25 
in connection with gramophones and gramophone 
goods; and shall not detach or deface any patent 
marks or other marks or labels placed by the Licensor 
upon its gramophones, gramophone goods and publica- 
tions, and shall not add to them other marks or labels 
without the consent iu writing of the Licensor. 

16. For breach of any covenant herein contained on 
the part of the Licensee, the Licensor may, at its 
option, give notice in writing to the Licensee, pointing 
out the cause of complaint; and if, within thirty days 
after the delivery of the said notice to the Licensee, 
the Licensee shall not remove the cause of complaint 
and fully perform the covenant so broken, then the 
Licensor may, by second notice in writing to the 
Licensee, revoke the license hereby given, withdraw 
from all its covenants and annul all the Licensee's 
rights hereunder; and in that case all liability of the 
Licensee on his covenants in this agreement shall 
cease, except that he shall remain bound to take and 
pay for, in accordance with the terms hereof, all gram- 
ophones, gramophone goods and parts for the repair of 
gramophones for which he has at the time actually 
given orders. If the breach of covenant con- 
sists in the failure to pay money, the first 
notice may, after ten days have expired at 
the option of the Licensor, work the revocation, 
withdrawal and annulment hereinbefore described, 
without any further days of grace or second notice. 
The remedy given in this section is exclusive so far as 
the obligation of the Licensee to purchase goods to 
any particular amount is concerned, and the agreement 
to make such purchases shall be enforced only in ac- 
cordance therewith avd not by any other remedy, legal 
or equitable ; as to all other obligations of the Licensce 
the remedy given in this section is merely cumulative 
and shall not deprive the Licensor of any of its other 
legal or equitable remedies. 

And it is hereby mutually covenanted and agreed by 
and between the parties hereto that : 

17. The price which the Licensor shall receive from 
the Licensee for gramophones and gramophone goods 
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shall be the sum of the following three items, viz.: first, 
the actual manufacturing cost ; second, a margin of 40 
per cent. of the said manufacturing cost; and, third, 
the royalty which the Licensor is required to pay to 
the United States Gramophone Company to the 
amount of 10 per cent. of the retail price of the said 
gramophones and gramophone goods. 

18. The term “ manufacturing cost,” as used in this 
agreement, shall be held to include the cost of labor, 
materials aud supplies consumed in making the said 
gramophones and gramophone goods and parts for the 
repair thereof, and in their packing ready for ship- 
ment, and in their delivery f. 0. b. cars or other means 
of transportation designated by the Licensee at the 
place of their manufacture, the rents of manufacturing 
plants leased, and 6 per cent. interest on the 
cost of manufacturing plants owned (provided 
such plants leased and owned shall not 
exceed the reasonable facilities for filling the 
Licensee's orders), insurance and taxes on such plants, 
and on materials and supplies used in connection 
therewith, and on goods in course of manufactnre or 
completed, and all other items which relate exclusively 
to the process of manufacturing, or are usually- or 
properly charged to manufacturing account; but shall 
not include the salaries of officers nor the expenses 
of maintaining the organization of the Licensor, or its 
office or its correspondence, or of keeping its accounts, 
or of conducting its litigation, nor any damages for 
personal injuries to employees, nor any charges which 
are usually or properly classified in office account or 
selling account. Provided that laboratory expenses 
shall not be charged in the manufacturing cost of 
records, although the cost of the matrix and the cost 
of talent shall be included in the manufacturing cost of 
records, whether the records prove satisfactory to the 
Licensee or not. 

19. If vangements are made between the 
United States Gramophone Company and the Licensor 
whereby the 10 per cent. royalty heveinbefore men- 
tioned is in any way decreased, the Licensor shall give 
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the full benefit of this decrease in royalty to the Li- 
censes. 

20. Quarterly (on or about 1 January, 1 April, 1 
July and 1 October in every year) the Licensor and 
Licensee shall meet to estimate as nearly as possible 
the manufacturing cost of all styles of gramophones 
and gramophone goods which -the Licensor may be 
supplying to the Licensee at that time, or the Licensor 
or the Licensee may desire to place upon the market. 
The cost so estimated shall be the basis for billing goods 
during the ensuing quarter, and at the end of the quarter 
the Licensor shall correct the estimate according to 
actual experience, and any difference between the esti- 
mated cost and actual cost shall be adjusted between 
the Licensor and the Licensee by the payment of the 
difference in cash. 

21. At these quarterly meetings the retail prices for 
the ensuing quarter shall be fixed, and remain fixed 
until changed at a subsequent quarterly meeting, and 
shall form the basis for estimating the royalty herein- 
before mentioned. At these quarterly meetings the 
Licensee shall propose the retail prices to be fixed by 
the meetings, and the prices proposed by him shall be 
adopted and fixed; provided that they shall not be 
less than the prices which the Licensee pays the 
Licensor, nor less than the wholesale or jobbers’ 
prices which the Licensee receives; and provided, 
further, That in no event sball the royalty herein- 
before mentioned be less than fifty cents on any one 
gramophone ; and provided, finally, That the retail 
prices so to be fixed shall be the prices at which the 
Licensee shall in good faith and at all times while the 
said retail prices are in force sell gramophones and 
gramophone goods to purchasers at retail, and if the 
Licensee shall refuse to fix a retail price at the time 
of his order, then the retail price on the basis of which 
royalty is to be computed, as hereinbefore covenanted, 
shall be 2} times the price which the Licensor 
yeceives from the Licensee for the said gramo- 
phones and gramophone goods; this royalty 
shall be subject to correction should the Licen- 
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see at avy time fix a higher price for the said 
gramophones aud gramophone goods. Should the 
Licensee decide at any time to merely rent or lease any 
of the gramophones and gramophone goods, a special 
arrangement as to royalty shall be made with the 
Licensor. 

22. The Licensor and the Licensee shall at all times 
exhibit their books of account to each other, when re- 
quested, in order to determine any questions in dispute 
under this agreement ; 

23. This agreement shall remain in full force and 
effect for a period of fifteen years from its date ; and if, 
at the expiration of that period, the Licensee desires a 
renewal hereof under any patents then existing and 
subject hereto, the Licensor shall grant.such renewal 
to the Licensee upon as favorable terms as it shall be 
willing to accord to any other individual or corpo- 
ration ; 

24. All agreements now existing between the Li- 
censor and the Licensee are, by the execution of this 
agreement, made null and void, and all liability there- 
under is hereby waived, except that any credit for 
money paid which is now standing as due to the Li- 
censee may be hereafter applied in payment for gramo- 
phones and gramophone goods under this contract ; 

25. No alteration in, or waiver of, the terms of this 
agreement shall be valid unless reduced to writing and 
signed and sealed by the Licensor and the Licensee ; 

26. This agreement shall be so construed as not to 
require the Licensor or the Licensee to violate any 
contracts with the United States Gramopbone Com- 
pany, or Entile Berliner, to which the patents herein- 
before mentioned or the Licensor may be subject—es- 
pecially the agreements between the United States 
Gramophone Company and W. C. Jones, dated 2 Sep- 
tember, 1895, and 4 October, 1895, and the agreement 
between Emile Berliner and W. C. Jones, dated 2 Sep- 
tember, 1895, copies of which are hereto attached. 

27. If any dispute shall arise between the Licensor 
and the Licensee regarding the interpretation of this 
agreement, each party shall appoint a disinterested 
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arbitrator and in writing notify the other of the 
appointment, and the two arbitrators thus appointed 
shall choose a third, and the three so appointed and 
chosen shall decide the dispute; and an award signed 
by any two of the said three arbitrators shall be final, 
conclusive and binding upon both parties. And if 
either party, upon receiving from the other written 
notice to appoint an arbitrator as aforesaid, shall 
neglect for a period of sixty days to make such an 
appointment and to notify the other party as aforesaid, 
the other party, after appointing his own arbitrator, 
may appoint another disinterested person as arbitrator 
for the party so neglecting to make an appointment, 
and thereafter the arbitration shall proceed in the 
same manner and with the same effect as if each party 
had appointed his own arbitrator. And, if two arbi- 
trators, when appointed, cannot agree upon a third, or 
if, after three arbitrators have been appointed and 
chosen, at least two of them have not agreed upona 
decision, and signed an award within thirty days after 
notice in writing by either party to make an award, 
then the party giving such notice may determine the 
arbitration ; and resort may be had to legal proceed- 
ings. 

28. The term “ Licensor” as used in this agreement 
shall be held to mean the said “ Licensor,” its succes- 
sors and assigns; and the term “Licensee,” as used in 
this agreement, shall be held to mean the said 
“ Licensee,” his executors and administrators, and 
the corporation to which, with the approval 
of the Licensor, as hereinafter covenanted, the said 
Frank Seaman may assign the rights hereby granted to 
the Licensee. 

29, The phrase “gramophones and gramophone 
goods,” as used in this agreement, shall be held to in- 
elude not only the machines and mechanical devices 
constituting the inventions hereinbefore mentioned, and 
all improvements in the said inventions that may come 
into the Licensor’s control (except recording appa- 
ratus), but also all motors (except electric batteries) 
that may be adopted for driving the said machines and 
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117 mechanical devices, as well as all other mechanism, ap- 
pliances and accessories that may be adopted as neces- 
sary or useful in handling, operating or using the ma- 
chines and mechanical devices which constitute the 
said inventions or improvements—for it is the inten- 
tion hereof to refer by the phrase aforesaid to the com- 
plete sound-reproducing machine which may embody 
the said inventions and improvements and all parts of 
the said machine, notwithstanding the fact that other 
inventions may also be embodied therewith in the said, 

118 machine. . 

Ix Witvess Wuereor, The Licensor has caused this ‘ 
- agreement to be signed in its name by its President 
and sealed with its corporate seal attested by its Sec- 
retary, and the Licensee has hereunto set bis hand and 
seal, the day and year first above written. 
Berner GramMopHone Company, 


[corporate seal | By Tuos. S.. Parvry, 
: President, 
Attest : 
119 Max H. Brernpaun, 
Secretary. 


Frayg Sgaman. [SEaL.] 


York.-- Berliner Gramophone Company agst. 
Frank Seaman.-- COMPLAINT.-- Carter & Ledyard 
Attorneys for Plaintiff, 54 Wall st. N. Y.-- 

I HEREBY CERTIFY, That on the 23rd day 
of October, 1900, at the City of New York, in 
my District, I personally served the within 
Summons and Complaint upon the within named 
defendant Frank Seaman, by exhiditing to him 
the within originals, and at the same time 
leaving with him a copy of each thereof.-- 
WILLIAM HENKEL, United States rshal, South- 
ern District of New York. Dated Oct. 24, 1900. 

U. S. Circuit Court, Filed Oct. 14, 1900 
John A. Shields, Clerk, 


















Raymond R. Wile 
ch Library 





U. S. CIRCUIT COURT. 
SOUTHERN DISTRICT OF NEW YORK 


Berlinér Gramophone Co, ) 
) 


versus 
Frank Seaman ) 


Decision overriding demurrer to complaint, 
November 25, 1901 


Reported in j11 Federal Reporter 679-682 
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1 Pheapina—Dewvunen—PeNvency o” ANOTHER AcTION.” bs 
¢.) cAllegations ina complaiut for breach of contract that: defendant bas 
commenced a suit in equity against plaintiff, in another Jurisdjction, and 
obtained an injunction ex parte, but which do not disclose the natute of 
the pleadings oF the cause of action, afford no basis for 4 demurrer on:the 
‘ground of the pendency of another action. 
& Contuacts—CoxsiRucrion—Ricnt To TrRMINATE vor Breaci. *- 
Pluintift, which owned a number of patents, relating to talking ma- 
chines known as “gramophones,” granted an exclusive license to defend- 
ant to buy, sell, and deal In suéh machines, under a contract that defend- 
ant should buy exclusively of plaintiff, use his best efforts to promote the 
sale of such machines, and exhibit his books to plaintiff on request. The 
contract provided that plainthf might, at-ita option, ‘notify defendant of 
any breach on his part, and, if not remedied within 30 days, terminate 
the contract by another notice, in which case defendant should be bound 
to take and pay for only such machines and supplies a& he had previously 
ordered, and that such remedy should be exclusive, so far as the obliga- 
tion of defendant to purchase goods to any particular amount was con 
cerned, but that “as to all other obligations of the licensee the remody 


given in this section is merely cumulative, and shall not deprive the — 


licensor of any of its legal or equitable remedies.” Held, that wuch provi- 
sious did not deprive the plaintiff of the right to terminate the contract 
without notice because of deliberate, willful, and persistent violations, 
which left no doubt of his intention to repudiate the same, and to sue 
for damages for its breach. 
& Auarement—Vionatios oF IxscNcrioN—Mope oF Maxixe Omszcrrox. 
The question whether a plaintiff in commencing and prosecuting the 
action {s violating an injunction issued in a suit between the parties in 
_ another jurisdiction cannot be presented or considered on the argument of 
a demurrer to the complaint, but must be brought properiy and formally 
defore the court by a motion for a stay, or other appropriate motion. 


At Law. On demurrer to complaint. * Te 

Two grounds of demurrer are stated. First. That it appears 
upon the face of the complaint that there is another action pend- 
ing between the same parties for the same cause. Second. That 
the complaint does not state facts sufficient to constitute a cause 
of action. 


Edmund L. Baylies, for plaintiff. 
Waldo G. Morse, for defendant. . 


COXE, District Judge. This is an action to recover damages 
for the alleged breach of a written contract made by the parties 
to this action October 10, 1896. By the terms of this agreement 
the plaintiff, who is.the owner of several patents for talking ma- 
chines, known as “gramophones,” granied to the defendant an ex- 
clusive license to buy, sell and deal in the patented devices through- 
out the United States, except the District of Columbia. The com- 
plaint alleges that the piaintiff has performed every stipulation and 
covenant of this agréement on its part and that the defendant has 
repeatedly failed to perform on his part in the particulars fully 
stated and described. ‘It is alleged in paragraph 14 of the com- 
plaint that in June, 1900, the defendant commenced a suit in equity 
against the plaintiff in the United States circuit court for the West- 
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ern district of Virginia, and, upon allegations which were false in 
many particulars, obtained, ex parte, an injunction restraining the 
plaintiff from selling gramophones to any person other than the 
defendant. This is all. The nature of the pleadings in the Vir- 
ginia suit is not stated. It is not even alleged that an answer was 
filed. Nothing is known regarding the litigation except that it is 
a suit in equity in which an injunction was granted. As there is 
absolutely nothing to show what the cause of action in the Vir- 
ginia suit is, there is, of course, no basis of comparison. The first 
ground;of demurrer is, therefore, without foundation. 

Does) thé complaint state a cause of action? The contract is an 
elaborate document stating in minute detail the reciprocal duties 
and obligations of the parties. The defendant agrees, inter alia, as 
follows: First. To exhibit his books of account to the plaintiff 
when requested to do so. Second. To “use his best efforts to pro- 
mote the gramophone business in the United States, and shall ad- 
vertise gramophones and gramophone goods prominently and freely 
as ‘Berliner’ gramophones and ‘Berliner’ gramophone goods.” 
Third. Not to manufacture, buy, sell or use gramophones or gramo- 
phone goods, or any parts thereof, except such as he buys from 
the plaintiff. Fourth. Admitting and conceding the validity of the 
letters patent hereinbefore mentioned, he agrees not to dispute or 
contest them, and he agrees not to make use of any other name 
than that of Emile Berliner in connection with gramophones atid 
gramophone goods. . 

The complaint contains the following allegations: 


First. “That, although the plaintiff has formally demanded of the defend- 
ant that he exhibit his books of account to it, in order to deterimlue whether 
he, the defendant, had complied with his contract of October 10, 1806, relating 
to advertising, said defendant has refused to comply with plaintiff's request, 
and has never at any time exhibited to the plaintiff the proper books of ac- 
count which would enable the plaintiff to determine whether such advertising 
has in fact been done.” ‘ 

Second. “That the defendant has not used his best efforts to promote the 
gramophone business, but, on the contrary, has constantly endeavored to in- 
jure said business by combining with the National Gramophone Company, 
the National Gramophone Corporation of New York and the Universal Talk- 
ing Machine Company in placing upon the market and promoting the sale of 
the ‘zonophone,’ a inachine which infringes the gramophone. That instead 
of promoting the gramophone business, the defendant has done all in his 
power to promote the manufacture and sale of a machine made by a rival 
company. That the defendant has not advertised gramophones avd gramo- 
phone goods prominently and freely as ‘Berliner’ gramophones and ‘Berliner’ 
gramophone goods, but, on the contrary, has systematically suppressed the 
name ‘Berliner’ in his advertisements, and in those of the National Gramo- 
phone Company and National Gramophone Corporation of New York, and in 
said advertisements he has substituted the name of ‘zonophone’ instead of the 
word ‘gramophone,’ and has advertised that the gramophone had been with- 
drawn, and the zonophoue substituted in its place.” 

Third. “That the defendant secretly and without the knowledge of the 
plaintiff, in the year 1898, manufactured or caused to be manufactured gram- 
ophone records, for the purpose of rendering defendant independent of plain- 
tiff in the matter of records.” _ 

Fourth. “That the defendant has caused to be organized and controlled 
the Universal Talking Machine Company, which manufactures the infringiug 
machine, named the ‘Zonophone.’"” 
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BERLINER GRAMOPHON® 00. Y, SEAMAN. 


Other breaches are alleged, but itsis wunneéessary to, consider 
them, as sufficient appears to warrant the plaintiff in declaring the 


contract forfeited and ended, which was formally, mone bya resolu 


tion of its board of directors. , ~ jay +1 > 

But it is argued that, no matter how Gagrant or long coma 
the violations of the contract may have been, there was but one 
way in which the plaintiff could end the,contract, namely, by giving 
the defendant a written notice pointing out the ererens and.a 
locus poenitentia of 30 days. - 





Section 16 of the contract is as follows: |, vs niigis 


“For breach of any covenant herein contained on the part of the Ticennes 
the licensor may, at its option, give notice in writing to tie licensee, 
ing out the cause of complaint; and if, within thirty daya after the Gelivery 
of the anid notice to the licensee, the licensee shall not remove the cause 
of complaint and fully perform the covenant so broken, then the licensor 
may, by second notice in writing to the licensee, revoke the license hereby 
given, withdraw from all its covenants and apoul all the licensee's rights 
thereunder; and in that case all liability of the licensee on bis covenants in 
this agreement shall cease, except that he shall remain bound to take and pay 
Tor, in accordance with the terms hereof, all gramophones, gramophone goods 
and parts for the repair of gramophones for which he has at the time actually 
given orders. If the breach of covenant consists In the failure to pay money, 
the first notice may, after ten days have expired, at the option of the licensor, 
work the revocation, withdrawal and annulment hereinbefore described, with- 
out any further days of grace or second notice. The remedy given in this 
section is exclusive so far as the obligation of the licensee to purchase goods: 
to any particular amount is concerned, and the agreement to make such 
purebases shall be enforced only in accordance therewith and not by any 
other remedy, legal or equitable; as to all other obiigations of the lcensee 
the remedy given fn this section is merely cumulative and shall not deprive 
the licensor of any of its otber legal or equitable remedies.” % 


This provision should be construed in a liberal manner, having 
in mind the true intent and purpose of the arrangement between 


the parties and the ordinary rules of trade, which men of common 
sense are presumed to have in mind when entering into such an 


agreement. It is not the purpose of the court to attempt a con- - 


struction of the contract further than is needed to determine this 
demurrer, as the testimony at the trial may throw new light upon 
the situation, and the trial court should not be hampered by un- 
necessary attempts to elucidate its somewhat ambiguous provisions. 
It suffices to say that the paragraph in question is capable of a con- 
struction which permits the plaintiff to terminate the contract be- 
cause of deliberate, willful and persistent violations by the defend- 
ant without a 30-days notice. In other words, where a party re- 
pudiates his contract, or where his conduct is ‘such that there can 
be no doubt of his intention to repudiate, notice to him to per- 
form is an idle ceremony which the law does not require. Should 
such a situation exist here would it not be possible for the plaintiff 
under the general allegations of the complaint to prove it? It is 
not necessary, however, to go to this length; the breaches referred 
to do not relate to the obligation of the defendant to purchase 
goods, and, as to all other obligations, the paragraph in question 
is expressly s stated to be cumulative and is in no way to Sepive the 
Plaintiff of “any of its other legal or equitable remedies.” If the 
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defendant's interpretation be correct’the plaintiff is deprived’ of a 
legal remedy, namely, the-right to sue for'damages on breach of 
the contract in the particulars heretofore stated. He is also'de- 
prived of equitable remedies which might be essential to maintain 
his rights and preserve his property. é 
An argument has been addressed to the court, based upon a 
number of papers which have not been submitted, to the effect that 
the decision on this demurrer should be withheld because of an 
injuyction in the Virginia suit restraining the plaintiff from pro- 
“ceeding against the defendant. The question cannot be considered 
in this informal manner. If an injunction be actually in force, which 
is denied, and if the plaintiff has violated it, an application for a 
stay or other kindred motion will bring the matter properly before. 
the court. 
The demurrer is overruled, the defendant to answer within 30 
days on payment of costs to be taxed by the clerk. 


GEBR ¥, SCHOOL DIST. NO. 11 IN OURAY COUNTY. 
(Cireuit Court of Appeals, Eighth Circult. October 28, 1901.) 
No. 1,521. 
1. Scnoor. Districts—Powrr To CREATE INpenTEDNESs—Cononapo Stator! 


Under Const. Colo, art. 11, § 7, and the statutes of the state in fore 
in 15v2, a School district of the third class has power, when authori: 





a 
vote of the qualified electors, to incur an indebtedness, 














to amount, for the purpose of procuring sites and ereet- 


The only limitatjon upon such power is the provision 
7, that “in ng care shall the aggregate amount of i 


ceut. of the assessed talue of the property of such district," which, con- 
strned in the light of onstitutional and statutory provisions, 
does not affect the pow te a general indebteduess, to be liqui- 
dated by concurrent taxa’ 
2 Same—Sare or Vorp Bonps 
CEIVED. 


nt, which, by reason\of a limitation on its power 
to issne bonds, wyte void ab initio; and a\gubsequent purchaser of the 
bouds from the friginal holder is subrogated to his rights against the 
district. 
& Same—Liwrration| oF Action. 
Where a school district issued and sold bonds which were void for 
want of power to issue the same, but the district continued to recognize 
their validity by levying taxes to pay the interest thereon, and by prom- 
ising to pay the same for some years afterward, limitation did not be- 
gin to run against an action by the holder to recover the consideration 
paid until the district took some action indicating its intention to repudi- 
ate the bonds 
Thayer, Cireuit Judge, dissenting. | 
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